Abstract
Introduction
This article explores the linkage between trade mark protection and public health in international investment law, highlighting the potential negative impact that excessive trade mark protection may have on public health policies. This may seem counterintuitive, as usually trade mark protection is associated with positive effects on consumer protection. Trade marks have long been used by manufacturers and traders to identify their goods and to distinguish them from goods made or sold by others. 2 The ownership of trade marks -which may consist of fancy words and descriptive words, or pictures, fi gures, letters, labels, etc. and a combination of all of the above -gives the proprietors the exclusive right to prevent all third parties from using identical or similar signs, for identical or similar goods or services, where such use would result in the likelihood of confusion.
3 Strong trade mark protection is usually associated with positive effects on consumer protection and, more generally, there is a sort of mystical thinking about trade marks. 4 Trade marks serve as an incentive for producers to maintain their business reputation, clarifying the linkage between a producer and its product (Origin function). In parallel, trade marks protect the consumers from deception, preventing the public from purchasing inferior goods in the mistaken belief that such goods originate from another trader (Quality or guarantee function). By knowing that a product is produced by a certain company, the consumer immediately assumes certain product qualities or characteristics. 5 The negative impact of trade mark protection on public health may seem illogical. However, in recent years, it has been a common criticism that law makers and judges have expanded the rights of trade mark owners too far, at the expense of the public weal. 6 This expansion ultimately determines the emergence of antinomies between intellectual property law and other branches of public law. This article aims critically to assess trade mark regulation in investment treaties in order to verify whether the above-mentioned paradox and the consequent systemic antinomies may be resolved.
The article will proceed as follows. First, the major features of the international trade mark regulation will be scrutinized. After briefl y sketching out the discipline provided by the TRIPS Agreement, the relevant provisions in investment treaties will be examined. Secondly, the link between trade mark protection and public health will be highlighted. Thirdly, some recent case studies will be analysed. Fourthly, this study will propose some legal mechanisms which may help policy makers and adjudicators adequately to balance the different interests concerned in international investment law.
The Internationalization of Trade Mark Regulation
As trade mark protection is associated with individualism and liberal economic theories, the development of the neo-liberal structures created in the aftermath of World War II has furthered its growth in quality and quantity. 7 The rationale for protecting trade marks in investment treaties lies in the argument that a trade mark regime would economically benefi t those countries that endorse it. On the one hand, trade mark protection would assist domestic producers to receive income that would otherwise be lost to counterfeiters. On the other hand, protecting foreign brands would encourage multinational corporations to invest in developing countries and establish an industrial or commercial presence therein. In turn, this would facilitate the opening of those countries ' respective markets while creating new jobs. Thus, as an author highlights, ' trademark protection is said to carry promise of economic benefi t for developing and developed countries alike ' . 8 International investment treaties elaborate on a series of international law instruments, including but not limited to the Paris Convention for the Protection of Industrial Property 9 and the Trade Related Aspects of Intellectual Property Rights Agreement 10 (TRIPS Agreement) which was adopted under the aegis of the World Trade Organization. More importantly, investment treaties are characterized by the propertization and harmonization of trademark law at the international level.
A The Propertization of Trade Marks in International Law
The propertization of intangible goods has become a common trend in international standard setting. Propertization can be defi ned as the process of putting emphasis on proprietary aspects of given intangible rights or the characterization of modern knowledge governance as moving towards a property-based regime. 11 This process, which also concerns patents and copyrights, 12 10 See supra note 3. 11 See, e.g., Lemley, ' The Modern Lanham Act and the Death of Common Sense ' , 108 Yale LJ (1999) 1687 (pointing out that ' commentators and even courts increasingly talk about trademarks as property rights; as things valuable in and of themselves ' ).
the international regulation of trade marks. Authors have described the shift from the ' deception-based trademark ' , which focused on a trade mark's value as a device for conveying information about a product, to the ' property-based trademark ' , which regards a trade mark as property in itself. 13 This conceptualization is not only refl ected in some national legislations 14 and regional agreements, but is particularly evident in international trade law, where the TRIPS Agreement disciplines trade marks because they are trade-related aspects of intellectual property rights. 15 This commoditization is also evident in investment law, where investment treaties protect foreign trade marks as forms of investment or property. Unexpectedly, even international human rights treaties seem to support such a commoditization of trade marks. The European Court of Human Rights has broadly interpreted Article 1 of the First Protocol to the European Convention on Human Rights and Fundamental Freedoms 16 which protects the right to property including trade marks. 17 Trade mark protection has been conceptualized as a human right, because of its proprietary dimension. 18 While propertization of trade marks seems inevitable in contemporary society, what is less evident is the impact of this trend on the traditional theory of trade mark functions. Indeed, in the light of protecting trade marks as proprietary rights, the risk is that of overemphasizing the fi rst essential function of trade mark protection which is the identifying function, while diminishing the worth of the second function which is consumer protection. 19 In other words, as an author highlights, ' [c]ourts seem to be replacing the traditional rationale for trademark law with a conception of trademarks as property rights, in which " trademark owners " are given strong rights over the marks without much regard for the social costs of such rights ' .
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B The Harmonization of Trade Mark Law
The TRIPS Agreement, which provides for detailed regulation of trade marks, has brought about the substantive harmonization of trade mark law. This has not been a neutral phenomenon though. As Professor Ullrich highlights, ' harmonization is directed at enhancing and extending protection, not at defi ning the exceptions, let alone to make the exceptions coextensive with enhanced protection ' . 21 Not only does the TRIPS Agreement impose an obligation on its member states to apply the Paris Convention standards relating to trade marks, 22 and cross-refer to those provisions in a number of points, but the former supplements the provisions of the latter in significant respects and imposes its own obligations in addition. 23 However, the TRIPS Agreement also provides some general provisions and basic principles which have to be taken into account by both policy makers and adjudicators in respectively adopting and interpreting intellectual property norms. Article 7, entitled ' Objectives ' , requires that the protection and enforcement of intellectual property rights should contribute inter alia to ' the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations ' . Article 8, entitled ' Principles ' , allows member states to adopt measures necessary to protect public health, provided that such measures are consistent with the provisions of the Agreement. In addition, the second paragraph of the same provision allows states to adopt ' appropriate measures, provided that they are consistent with the provisions of this Agreement ' in order inter alia to ' prevent the abuse of intellectual property rights by right holders ' .
Yet, the vague wording of these general clauses may result in the hesitation of members further to develop the measures indicated. This is all the more true as every clause is accompanied by a caveat in favour of protection. Evidence shows that in concreto it may be diffi cult for member states to invoke the fl exibilities provided by the TRIPS Agreement because of the fear of other countries ' complaints before the WTO Dispute Settlement bodies.
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C Trade Mark Regulation in Investment Treaty Law
In recent years there has been a paradigm shift in IP negotiations. As negotiations at the WTO level are at a standstill, industrialized countries have moved negotiations to bilateral settings in order to obtain higher standards of IP protection. 25 In a sense, industrialized countries have increasingly used investment treaties in a strategic fashion to incorporate TRIPS-plus commitments that they would not be able to obtain in the WTO. 26 Although developing countries -being net importers of knowledgebased products -would benefi t from less rigorous levels of protection, they generally accept TRIPS-plus provisions to obtain favourable concessions in other areas, notably in agriculture.
27
TRIPS-plus is a relative concept which refers to and develops the intellectual property standards provided by the TRIPS Agreement. There is no single exhaustive defi nition of TRIPS-plus as investment provisions are negotiated on an ad hoc basis. Generally, though, this concept has a cumulative nature, as negotiators tend to increase the standards building on past experience. 28 Investment treaty provisions on trade marks seem to confi rm the trend that investment treaties ' have shifted from being simple tariff-reducing instruments to institution-regulating instruments ' .
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For example, if we compare the discipline of intellectual property provided by NAFTA 30 to the regulation provided by the most recent investment treaties signed by the United States, 31 we note a gradual accretion in quality and quantity of the provisions protecting trade marks. This is not the place to analyse these provisions in detail; suffi ce it to refer to the accurate work of other authors 32 and to mention a few common characteristics. Recent investment treaties not only reaffi rm the obligations under the TRIPS Agreement, 33 but they also impose the obligation to ratify a series of international instruments concerning trade marks. 34 This accretion and renvoi matériel refl ect the recent proliferation of instruments which protect intellectual property at the international level. Further, recent investment treaties go beyond the classical defi nition of trade marks as they may require the protection of non-conventional or non-traditional trade marks. US trade mark law is fl exible enough to accommodate most non-traditional trade marks, and no policy change would be necessary to With regard to the term of protection, while the TRIPs Agreement provides for a minimum registration term (and renewal term) of no less than seven years, 36 NAFTA and other investment treaties require a term of protection of no less than 10 years.
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Investment treaties also provide limited exceptions to the rights conferred by a trade mark, 38 and forbid compulsory licences. 39 Finally, investment treaties protect trade marks from unlawful expropriation and grant the trade mark owner the right of direct access to an international arbitral tribunal.
D Intellectual Property Adjudication and Investor -State Arbitration
The fl ourishing of investor -state disputes in recent years has transformed the landscape of investment protection since customary international law provided for state to state disputes only. 40 The widespread introduction of the neutral forum of arbitration into international investment treaties is regarded as an important mechanism for protecting foreign investment from nationalization or other forms of expropriation by the host state. As Professor Böckstiegel points out, the traditional David -Goliath relationship between private investors and states has been replaced, at least procedurally, by a level playing fi eld. 41 By giving their consent to investor -state arbitration in investment treaties, states waive their sovereign immunity and give arbitrators a comprehensive jurisdiction over essentially regulatory disputes in matters of public law. 42 Many recent arbitral awards have concerned the determination of the appropriate boundary between two confl icting values: the legitimate sphere for state regulation in the pursuit of public goods on the one hand, and the protection of private property from state interference on the other. As investment treaty arbitration presents some characteristics which are typical of international commercial arbitration, this has proven problematic. 43 On the one hand, these characteristics favour effi ciency; on the other hand, it may be questioned whether public policy issues are adequately dealt with within these contexts.
Traditionally disclosed. In sum, arbitrations lack the transparency generally afforded by judicial proceedings. Finally, it is usually the investor who triggers the use of the system. Thus, it could happen that human rights violations or abuses of rights by the foreign investor may not be considered in the context of the proceedings. The concrete result is that human rights issues are only marginally dealt with in the context of arbitral proceedings. 44 The question which arises is whether the public interest is adequately protected within a framework aimed primarily at protecting private interests. Prima facie , it seems that the current framework lacks adequate procedural protections for the public interest since it fails to secure transparency. Although an analysis of the procedural aspects of investor -state arbitration goes beyond the limited scope of this contribution, suffi ce it to recall that some authors have proposed procedural reforms to improve the structure of investor -state arbitration. 45 To date, known investment disputes concerning intellectual property have been rare. 46 This seems to be counter-intuitive, given the economic importance of intellectual property, the recent rise of IP disputes at the international trade level, and the fl ourishing of IP arbitrations concerning international commercial disputes among private parties. 47 To solve this puzzle several considerations need to be made. First, the available data may represent only the top of the iceberg, given the only limited transparency of investment arbitration. 48 generally publishes the awards made, other facilities do not necessarily disclose their dockets of cases and, even when they do so, they do not publish the awards unless the parties so agree. Therefore, it is likely that the scarcity of cases in this matter is not due to an absence of confl icts, but rather to the systemic lack of transparency. Secondly, with regard to intellectual property claims, several fora are available. The recent process of regionalization 50 and internationalization of IP protection has not eliminated the traditional judicial remedies, but has added further avenues for dispute settlement. National courts always represent the fi rst available option to foreign investors. As industrial property rights are territorial in nature, they are subject to the national laws of each individual country. In some cases, the host state has a long-standing judicial tradition and can ensure appropriate remedies in cases of trade mark infringement. Further, at the international level, the WTO dispute settlement body ensures a very effective dispute settlement mechanism, where a state violates its TRIPS commitments.
Thirdly, investment disputes are extremely expensive. Initiating an investment dispute may be a suitable option only for large corporate actors. Despite the fact that alternative dispute mechanisms such as arbitration and mediation have been traditionally described as cheaper then litigation, this is not always the case, especially with regard to investment disputes, where legal fees and expenses are extremely high.
Fourthly, it may be argued that there is still too little knowledge about intellectual property among investment lawyers, 51 and there is still too little knowledge about investment law among IP lawyers. Not only is intellectual property considered to be a highly technical subject, 52 but only recently has it entered into the international law agenda. The same arbitrability of intellectual property-related disputes is not allowed in many jurisdictions. 53 Thus, for the moment, investment disputes keep on mainly concerning infrastructure projects, fi nancial instruments, and water services, albeit that a future development in the intellectual property area may be foreseen.
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As Sir Robin Jacob put it, ' Apart from the general rise of IP rights, Europe has been involved in another major development: the harmonization -some would call it " federalization " of our IP laws ' : see Jacob 
The Link between Trade Mark Protection and Public Health: Case Studies
The link between trade mark protection and public health is well established. Trade mark protection is instrumental to consumer protection and well-being, by reassuring the consumer about the qualities of the product and by certifying its producer. In turn, counterfeiting is extremely dangerous for public health. 54 Counterfeit goods are ' goods manufactured without the authorization of the trademark owner or one of its agents ' , 55 thus deliberately and fraudulently mislabelled with respect to the identity or source. In some cases, counterfeit goods may have the same ingredients or component parts as the original product. However, in other cases, the fraud may involve the very essence of the product determining high health risks. For instance, during a meningitis epidemic in Niger in 1995, more than 50,000 people received fake vaccines, and this resulted in 2,500 deaths.
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In China, the adulteration of milk and infant formulas with melamine, a chemical compound which is used to make plastic and fertilizers, caused thousands of illnesses. With China's wide scale of exports, the scandal has affected countries on all continents. 57 China has publicly acknowledged the widespread concern about recent discoveries of melamine in milk powder and other products and has stated that it has adopted tighter control measures to prevent similar incidents.
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Public health concerns dictate the fi rm protection of trade marks at the international law level, in order to stop fraud with potentially grave effects on consumer life and well-being. However, it is important to be aware that in some cases excessive trade mark protection may have a negative impact on public health policies. In other cases, trade marks may be subject to expropriation allegedly justifi ed by the need to redress public health damage under national tort law. This section presents a survey of cases which clearly illustrate the potential confl ict between extensive trade mark protection and public health on the one hand, and the emerging trend in retaliating against trade marks for alleged violations of public policy norms on the other hand. The notion of case adopted in this section is a broad one which includes both confl icts and disputes. Confl ict signifi es a general state of hostility between the parties, while dispute indicates a specifi c disagreement relating to a question of rights. See J. Collier and V. Lowe, The Settlement of Disputes in International Law (1999).
A Retaliation against Trade Marks for Alleged Violations of Public Health
The fi rst case brought to the ICSID which expressly concerned intellectual property rights, and in particular expropriation of trade marks, is part of a broader trend in international economic law where IP becomes the object of retaliation measures. 60 In Shell Brand International AG and Shell Nicaragua SA v. Republic of Nicaragua) , 61 two companies belonging to the Shell group fi led a claim against the government of Nicaragua for breach of the Netherlands -Nicaragua bilateral investment treaty in response to an alleged expropriation of their logo and brand name. 62 The case concerned a regulatory measure adopted by Nicaragua to help its citizens seek compensation for DBCP (1,2-dibromo-3-cloropropane) related injuries. In the 1960s and 1970s, the pesticide DBCP, under the brand name Nemagon was commonly used on banana plantations. In 1977 however, the use of this product was banned after it was linked to health problems. As some 500 Nicaraguan citizens claimed to have been affected by use of Nemagon , 63 the Nicaraguan National Assembly introduced ad hoc legislation, imposing consistent guarantee payments and requiring special trial proceedings. 64 According to Special Law 364, if the court were to fi nd against the defendants and they did not satisfy the judgment, the plaintiffs would have a right to auction off the trade marks and be compensated out of the proceeds of the auction. On 21 Dec. 2007, arbitrators in the US -Gambling dispute awarded the Caribbean island state Antigua and Barbuda the right to retaliate against the USA by suspending obligations under the TRIPs with an annual value of US$21 million. Ruse-Kahn argues that, given the asymmetries in market size and economic power, suspending intellectual property protection would represent a legal and feasible option for developing countries and small economies in disputes with their larger trading partners. Further, he highlights that suspending intellectual property protection ' can do a signifi cantly better job than traditional retaliation in achieving the re-balancing purpose as well as the objective of inducing compliance. … its main attraction lies in the potential to generate positive welfare effects: If implemented wisely, suspending TRIPS obligations can create temporary policy space for designing the domestic intellectual property regime in a way which facilitates technological development and domestic innovation through imitation and technological learning. In this case, the publicity " WTO authorized piracy " is likely to generate might actually put a spotlight on normative fl aws within the global intellectual property regime ' : see Grosse Ruse-Khan, ' 65 However, Shell Oil Company fi led a complaint for declaratory relief, seeking a declaration that the Nicaraguan judgment was not enforceable in the United States. In particular, the company asserted that the Nicaraguan judgment was unenforceable because: (1) the Nicaraguan court lacked personal jurisdiction over Shell Oil; (2) Nicaragua did not have a system of impartial tribunals; and (3) Nicaraguan Special Law 364 failed to afford due process of law.
Regarding the fi rst claim, the plaintiff argued that Shell Oil was a distinct legal entity from Shell Chemical and that Shell Oil did not sell Nemagon in Nicaragua. The court recognized that, according to the requirements of California's Recognition Act and under the principles of comity among nations, ' lack of personal jurisdiction mandates rejection of a foreign judgment ' . 66 Thus, it questioned whether Nicaraguan courts had jurisdiction over Shell Oil. In particular, the court held that jurisdiction cannot be founded ' on the mere presence of a product in the forum, where the product has not been marketed there, and its presence there is not part of the regular and anticipated fl ow of the products of the manufacturer ' . 67 According to the court, the stream of commerce does not refer to unpredictable currents, but to the regular and anticipated fl ow of products from manufacturer to distribution to retail sale. Therefore, the District Court affi rmed that the Nicaraguan court lacked personal jurisdiction over Shell Oil. Because the lack of personal jurisdiction alone is suffi cient ground for non-recognition, the court did not address Shell Oil's arguments regarding the impartiality of the Nicaraguan courts or alleged violations of due process. Accordingly, it granted summary judgment and declared that the Nicaraguan judgment would not be recognized or enforced in the United States.
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In the aftermath of the District Court's decision, the Nicaraguan plaintiffs attempted to enforce the judgment in Nicaragua. After a Nicaraguan court seized the Shell logo and trade mark in the country, Shell requested arbitration at the ICSID where it alleged expropriation of its assets.
69 Shell Brand International AG and Shell Nicaragua SA maintained that the class-action judgment concerned companies other than themselves -in particular the US based Shell Oil Company which was a separate entity -and that they never sold the pesticide in Nicaragua, but in other Central American countries. Further, they claimed that the Nicaraguan legal system as a whole was no longer capable of providing a fair hearing. Accordingly, the seizure of their trade mark Ibid. , at 11. 67 Ibid. , at 13. . 71 The case, albeit discontinued, is important in two respects. First, it shows that foreign investors may bypass national courts in case of alleged denial of justice claims, as investment treaties offer a venue of litigation which parallels national administrative or specialized IP courts. On the one hand, this highlights the importance of investment arbitration as a means to ensure access to justice and a neutral forum. 72 On the other hand, since the dispute was not adjudicated on it is not possible to determine whether and how the arbitral tribunal would have taken into account the complex background of the dispute which preceded the regulatory measure in question. Secondly, the case shows that intellectual property may be the targeted object of retaliation measures. However, while in the WTO system such measures are adopted under the ex ante scrutiny and authorization of an international law body, investment law does not present the same degree of institutionalization. Therefore, scrutiny of the legitimacy or justifi cation of the state measures necessarily rests on investment treaty tribunals, or national, regional, or human rights courts.
B Trade Marks and Tobacco Control Measures
While the sale of tobacco products is legal, growing restrictions are placed on their sale and use. At the international law level, the World Health Organization Framework Convention on Tobacco Control 73 has established a ' cognitive and normative consensus ' for promoting global public health through tobacco control. 74 However, a potential tension exists when a state adopts tobacco control measures interfering with foreign trade marks, as regulation may be considered tantamount to indirect expropriation under investment rules. In addition, investment treaties provide foreign investors with direct access to investment arbitration. Thus, foreign investors can seek compensation for the impact of regulatory measures on their businesses. In turn, the mere threat of a potential dispute with a powerful investor can exert a chilling effect on public health regulation, especially in developing countries. 75 For instance, in Uzbekistan a foreign tobacco company lobbied the local authorities and obtained a series of regulatory benefi ts as part of its investment conditions. Advertising bans were replaced by the tobacco industry voluntary advertising code, and smoke-free restrictions were scaled back to cover only healthcare facilities and kindergartens and schools.
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When Canadian health offi cials were to issue a new regulation on cigarette labelling, a US tobacco company is known to have threatened to use the NAFTA investment chapter to challenge restrictions on the packaging of cigarettes proposed by the Canadian government. 77 In particular, the company considered fi ling an investment claim, alleging a potential two-fold infringement of NAFTA Chapter Eleven. First, the company insisted that the terms light, mild, and low were incorporated into cigarette names and communicated differences of taste to consumers. Banning these descriptors would not only destroy valuable trade marks and the goodwill they represented, but would be tantamount to indirect expropriation. Secondly, the company argued that the Canadian regulation would violate the fair and equitable treatment standard, as tobacco companies were initially encouraged to market low yield cigarettes.
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In the end, Canada adopted the labelling system, but the threat of an investment dispute might prove potent in less industrialized countries. For instance, in Thailand, companies were able to stall mandatory disclosure of cigarette ingredients by affi rming that this would amount to a violation of trade secret rights protected under trade and investment agreements. 79 In 2002, when Thailand considered imposing graphic warnings on the covers of cigarette packets, a US company argued that the regulation would unnecessarily limit free speech and its right to communicate with its customers. The company also lamented that the regulation would have infringed its trade mark rights. 80 While tobacco companies argue that graphic warnings constitute ' an emotional rather than a rational response to the issue of consumer awareness and information ' , 81 it has been proven that pictorial warnings also work in reaching people who are illiterate and cannot read the language in which the warnings are written. A NAFTA case 82 which is still pending deals with public health regulation and investments by tobacco companies. Although the case does not deal with trade marks but with market shares, it will be interesting to see how arbitrators will decide the case as, by way of analogy, this decision may serve as a model for future arbitrations concerning trade marks. 83 In this case, Grand River, a Canadian tobacco company, argues that the tobacco settlements between the United States and large tobacco fi rms have harmed its investment in the US. As scientifi c evidence showing that cigarette smoking caused cancer and other diseases mounted, the US adopted a number of governmental policies to curb it, 84 and most states entered into the Master Settlement Agreement (MSA). 85 The MSA required each company adhering to it to make cash payments to a central account in respect of each cigarette sold to pay state costs incurred in the treatment of indigent patients suffering from tobacco-related illnesses. In exchange for payments, the states would drop all antitrust and consumer protection actions. The petitioners argue that the major tobacco fi rms conspired to ensure that smaller businesses were covered by the settlement in an effort to force them out of business. According to the claimants, the requirement to make payments into state accounts would constitute an expropriation in violation of NAFTA Article 1110, because it would raise prices by an amount which would neutralize cost advantages and prevent small companies from offering meaningful price competition. 86 In addition, the petitioners allege that they are deprived of fair and equitable treatment under Article 1105, because they are bound by the terms of a settlement they did not negotiate.
Crucially, as the claimants are Native Americans, they hold that the tobacco business is their traditional activity, and that the case would involve their cultural rights. 87 According to the claimants, respect for international law protecting cultural 82 A precedent which might be taken into account by the arbitral tribunal in Grand River is the GATT Thailand -Cigarettes case. 93 In that case, the panel accepted as its starting point Thailand's authority under Article XX(b) to enact measures to reduce consumption of cigarettes because cigarettes posed a serious risk to public health. However, import restrictions were found to be inconsistent with Article XI(1) and not justifi ed under Article XI(2), because they plainly discriminated against foreign products. Further, they were not deemed to be necessary within the meaning of Article XX(b).
Notice of Arbitration Under the United Nations Commission on International Trade Law and the North American Free Trade Agreement between Grand River Enterprises Six Nations
Importantly the Panel consulted with the World Health Organization, asking it to present its conclusions on technical aspects of the case, such as the health effects of tobacco consumption. 94 The Panel stated that smoking constituted a serious risk to human health and that measures designed to reduce tobacco consumption fell within the scope of Article XX(b). The Panel noted that this provision clearly allowed 88 Ibid., at para. 97. Art. 2(1) of CSICH defi nes intangible cultural heritage as including ' practices … that communities … recognize as part of their cultural heritage. This intangible cultural heritage, transmitted from generation to generation, is constantly recreated by communities and groups in response to their … interaction with nature … and provides them with a sense of identity and continuity, thus promoting respect for cultural diversity and human creativity ' . 92 Ibid., Art. 2(1). contracting parties to give priority to human health over trade liberalization. 95 Further, although Thai measures were found to be discriminatory and inconsistent with the necessity test, the Panel considered that Thailand could take other measures to limit the health consequences of cigarette liberalization. Admittedly, acceptable measures would include taxes on tobacco products, advertising bans, labelling requirements, and so on and so forth. In conclusion, Thailand -Cigarettes opened the door to inter-organizational co-operation and acknowledged the priority of public health policy over trade liberalization, showing that tobacco control policies may be consistent with international trade agreements, if implemented in a non-discriminatory fashion.
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C Trade Marks and Other Public Health Regulations
An area of confl ict between trade mark protection and public health regulation arose with regard to the infant formula trade. Baby formulas require clean water and good sanitation in order to be used safely. The marketing of breast-milk substitutes by the babyfood industry in developing countries where water is unsafe caused many infants to be infected with bacterial diseases, resulting in some cases in their dehydration and death.
In order to regulate the advertising of baby formulas in ways which included the necessary information, the WHO elaborated its International Code of Marketing Breast-Milk Substitutes with virtually universal agreement. 97 The code imposes strict guidelines which ensure proper labels on all products describing the benefi ts of breastfeeding and the dangers of bottle-feeding. Inter alia , the WHO Code requires that ' neither the container nor the label should have pictures of infants, nor should they have other pictures or text which may idealize the use of infant formula ' .
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Following the indications of the WHO Code, in 1983 Guatemala enacted legislation requiring that ' [a]ll information must state that breast milk is the best food for children under two years of age; none may have photos or other representations of children under two years of age ' . 99 Gerber, a baby formula producer which has used the ' Gerber baby ' face for its advertising campaigns worldwide, brought an action before the Guatemalan Administrative Tribunal, claiming that the Gerber Baby was part of its trade mark and that excluding it would have amounted to an indirect expropriation. The Tribunal ruled in favour of the Ministry of Health. However, when Gerber threatened to challenge the regulation under the TRIPS Agreement, Guatemala's Supreme Court ruled in favour of Gerber, and the Guatemalan law was amended in 1995 so as to regulate only locally produced complementary foods. Assuming the US government had brought a WTO challenge -which is not at all certain -Guatemala's law might have withstood such a complaint. The TRIPS Agreement contains a public health exception, and an epidemic of infant mortality certainly could be covered by such a provision to justify measures infringing intellectual property rights. 101 Nowadays, similar complaints might be brought before investment treaty arbitral tribunals. In this eventuality, arbitrators would have to balance the different interests concerned.
Policy Options
Having examined the confl ict area between trade mark protection and national regulations allegedly aimed at protecting different goals ranging from redressing past injuries to protecting public health, this article highlights three different policy options: negotiation/mediation, interpretation, and confl ict clauses.
A Negotiation/Mediation
Negotiation and mediation constitute dispute resolution methods alternative to judicial settlement and arbitration. In abstract terms, negotiation generally creates a situation where both parties co-operate to reach a satisfactory result. 102 Agreement often can be reached if parties look not at their stated positions but rather at their underlying interests to reach a decision that benefi ts both parties. The negotiation process may also produce more successful outcomes than the adversarial ' winner takes all ' approach. 103 Mediation may also play a useful role in this context. Where the degree of animosity between the parties is so great that direct negotiations are unlikely to lead to a dispute settlement, the intervention of a neutral third party to reconcile the parties may be a very suitable option. 104 Mediation involves the good offi ces of a neutral third party which facilitates communication between the disputants. Like negotiation, mediation is guided by the goal of fi nding a win-win situation for all parties through a creative process which focuses on the interests of the parties rather than on their positions. As the mediator does not have the authority to make a binding decision and does not follow a fi xed procedure, mediation allows for fl exible and dynamic dialogue. Further, mediation may involve other stakeholders ' participation.
Time is another intrinsic advantage of these alternative dispute resolution methods, as these instruments usually achieve results in a short time-frame. Importantly, mediators are not required to deal with the past: they ask the parties to look at their future and to reshape their duties and responsibilities toward each other. Foreign investors thus participate in the decision-making process which will ultimately affect them. All the different interests are explored and discussed in these proceedings. In addition, experience shows that agreements entered into through a voluntary process stand out on account of their durability, because of the parties ' high identifi cation with the agreement achieved.
At the national level, in some cases negotiation has led to positive results. For instance, in the US, the Master Settlement Agreement between states and tobacco companies has settled thousands of disputes. At the international level, though, these advantages should not lead us to overestimate ADR methods. While they can be extremely useful in those situations where both contracting parties have equal or similar bargaining power -like in commercial disputes among private parties -agreements between host states and foreign investors may lead to unsatisfactory results. Concretely, unbalanced negotiation may lead states to accept unnecessary limits on their regulatory power. For instance, the recent agreement between the Mexican government and the tobacco industry which excludes graphic health warnings and conditions the disclosure of ingredients in respect of industrial secrets and confi dential information has been widely criticized because it would contrast with the key Articles of the FCTC which require graphic warnings and disclosure of ingredients without any condition.
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B Interpretation
Interpretation is not only a part of the implementing process of a treaty, but it also plays a fundamental role in avoiding antinomies between different treaty regimes. Whatever the conception of the adjudicative function that arbitrators adopt, it is generally accepted that adjudicators are neither mere bouches de la loi nor authentic lawmakers. 106 In a sense, arbitrators have a maieutic role, as they give birth to the meaning of treaty provisions, having to identify the applicable rules, clarify their meaning, and relate them to the specifi c facts of the case. According to the International Law Commission, ' the interpretation of documents is to some extent an art, not an exact science ' .
107 However, to say that the adjudicators ' role is creative would probably go too far, because it would undermine their legitimacy. 108 Customary rules of treaty interpretation, as restated by the Vienna Convention on the Law of Treaties (VCLT), 109 offer the adjudicators the conceptual and legal framework in which to perform their function of settling disputes ' in conformity with the principles of justice and international law ' . 110 Customary rules of treaty interpretation are applicable to investment treaties because investment treaties are international law treaties. Further, some investment treaties expressly mention these rules. 111 Notably, with regard to the governing or substantive law to be applied in investment disputes, NAFTA expressly requires that ' [a] Tribunal established under this Section shall decide the issue in dispute in accordance with this Agreement and applicable rules of international law ' . 112 NAFTA tribunals have made it clear that ' applicable rules of international law comprise the customary international rules of treaty interpretation which are refl ected and codifi ed in Articles 31 and 32 of the VCLT ' . 113 According to the general rule of interpretation , which comprises several sub-norms, ' a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose ' . 114 Although the various elements are parts of a whole, as a matter of convenience the following analysis will follow the order in which these norms generally appear.
Agreement, 116 it incorporates Article 8 of the TRIPS Agreement which becomes applicable and may provide guidance in the context of investment disputes. 117 Notoriously, Article 8 of the TRIPS Agreement states that ' Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement ' . In addition, paragraph 2 of the same provision adds that ' [a]ppropriate measures, provided that they are consistent with the provisions of this Agreement, may be needed to prevent the abuse of intellectual property rights by right holders ' .
The above-mentioned provision seems to provide space for reconciliation between private and public interest in IP regulation. However, it imposes some limits on this. In particular, the measures to be adopted must be consistent with the TRIPS Agreement. Prima facie , this clause may be interpreted so as to give precedence to intellectual property over other interests. But, at a closer glance, it merely requires the whole agreement to be taken into account when adopting the measures needed to prevent abuses of intellectual property rights. In a sense, it reaffi rms the need to interpret the treaty ' in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose . ' 118 
Teleological Interpretation
From a functional perspective, legal rules can be considered as an instrument to realize certain legal, social, and economic goals and values. The method of teleological interpretation searches for the thelos of a norm to clarify uncertainties in its exact content. The notion of property, the protection of which is required by investment treaties, is extremely problematic in international law, as ' it cannot be easily classifi ed as an exclusively civil and political right or as a social right ' . 119 Indeed, such right was not included in the 1966 Covenants, because its exact content was a matter of debate, 120 and the Universal Declaration merely prohibits arbitrary deprivation of property, but it does not provide for an articulated regime. 121 Therefore, in order properly to conceptualize the right to property, it is useful to look not only at the broad but vague concept of investment as defi ned in investment treaties, but also at national and regional instruments.
These instruments and contemporary doctrinal refl ection all build upon the Roman concept of property as restated by Justinian's Digest. But Roman law is not important just as the conceptual matrix of international law, 122 but also because of its functional worth. For centuries, the question to be answered has been the same: Should property be considered an absolute right, which extends usque ad inferos et usque ad sidera ? 123 According to Roman law, dominium est jus utendi et abutendi re sua, quatenus juris ratio patitur : the concept of property includes the use, enjoyment, or disposition of the property right within the limits established by the law. Roman law put several limits on property owners. For instance, the owner of a taberna casearia or cheese factory was not allowed to discharge dense volumes of smoke and fumes into the neighbour's property. Vice versa, the normal smoke of the hearth stone was deemed to be lawful as non gravis or tolerable interference with others ' property. 124 In sum, the limitation of the right by the law was not so much a limitation on the institution as an internal safeguard. What would seem to limit the nature of the right actually confi rmed it and preserved it. 125 In modern constitutions and regional treaties, property rights are not absolute, but their owners can enjoy them within the limits established by the law. 126 Accordingly, a person may be restrained from enjoying her property if such use is harmful to others. 127 As Professor Alexander highlights:
property as a constitutional right may be thought to serve two quite different functions. The fi rst is an individual or personal function: securing a zone of freedom for the individual in the realm of economic activity. . . . The second function that might be recognized is social and public . . . it is to serve the public good. . . . Property is individually owned . . . but the basic reason why the institution of property is recognized is to advance the collective good of the society which has recognized it.
the International Covenant on Economic, Social and Cultural Rights. 129 Thus, intellectual property is never absolute. 130 In particular, Professor Gervais and Professor Geiger suggest the recognition of two equilibria within intellectual property. 131 While the intrinsic equilibrium would concern the very structure or architecture of IP norms, the extrinsic equilibrium would indicate the search for a balance between IP and other rights as established by different treaty regimes. The intrinsic equilibrium is evident in the conceptual matrix of certain norms of the trade mark regime, such as TRIPS Article 20 which forbids unjustifi able special requirements for trade marks. Such a provision does not forbid special requirements tout court , but it gives a certain margin of appreciation to policy makers and adjudicators to determine what a justifi able requirement is. In other words, by presenting a certain degree of fl exibility, the same trade mark regime does not offer an absolutist paradigm, but an intrinsic equilibrium. As Geiger notes, ' Already in the 13 th century, the theologian and philosopher Thomas Aquinas held the opinion that " positive rights " ( ius positivum ) could be regarded only as fair and legitimate as long as they aimed for general well-being . . . Where this is no longer the case, property must be limited; otherwise it will lose legitimacy. ' 132 In parallel, the extrinsic equilibrium appears in the thelos or ultimate goal of intellectual property. If one adopts an instrumentalist view of intellectual property, the international IP system should function for the good of all. 133 According to Professor Gervais, ' one should not protect beyond what is necessary to achieve policy objective(s) because the risk of a substantial general welfare impact is too high ' . 134 Similarly, Professor Cornides points out that ' property is not an end in itself. Obviously, it must be used in a way that contributes to the realisation of the higher objective of human society. ' 135 In sum, it may be said that the dialectical interaction between different conceptions of property as a civil right or a social right have been reconciled in a structured conception of property which reconciles individual freedom with societal goals. The intellectual property regimes refl ect such a thelos by providing fl exibilities and nuanced norms.
Subsidiary Means of Treaty Interpretation
The instrumental or functional conceptualization of property has been adopted by a variety of courts at both the national and regional levels. This case law should not be neglected, as it may provide a rich source of comparative understanding on the link between trade mark regulation and the investment treaty regime. 136 Although the Vienna Convention does not refer to cases, these are mentioned in the ICJ Statute as ' subsidiary means for the determination of rules of law ' . 137 In most cases, as Professor Schreuer highlights, conversations across cases take place, 138 and a systematic study of the case law of international tribunals suggests the ' tendency to chart a coherent course within law ' . 139 Looking at the arbitral awards, there is not only an endogenous path coherence by which arbitrators look at previous arbitral awards, but also an increasing heterogeneous path coherence by which arbitrators look at the case law of other international courts. 140 In particular, reference is made not only to the ICJ jurisprudence and the WTO Dispute Settlement Body case law, which have dealt respectively with the protection of foreign investments and international economic law, but also to the case law of regional human rights courts.
In this sense, a review of the jurisprudence of the European Court of Justice (ECJ) and the European Court of Human Rights (ECtHR) concerning tobacco control may provide some useful reference. For instance, the ECJ stated in the famous Tobacco Products Judgment 141 that the right to property, which forms part of the general principles of Community law, 142 is not absolute and that ' its exercise may be restricted, provided that those restrictions in fact correspond to objectives of general interest . . . and do not constitute a disproportionate and intolerable interference, impairing the very substance of the rights guaranteed ' . 143 The case concerned some provisions of Directive 2001/37, which required cigarette packets to carry indications of the levels of harmful substances and warnings concerning the risks to health. 144 British American Tobacco and other tobacco companies claimed that the large size of the new health warnings required by Article 5 of the Directive constituted a serious infringement of their intellectual property rights. These warnings would dominate the overall appearance of tobacco product packaging, thus curtailing or even preventing the use of their trade marks. The companies also complained that the absolute ban on using terms such as mild or light would amount to a trade mark infringement, as these terms are incorporated into the trade mark.
The Court found that the measures imposed did not prejudice the substance of companies ' trade mark rights, but constituted a proportionate restriction on the use of the right to property to ensure a high level of health protection. In particular, the prohibition on using a trade mark incorporating mild or similar descriptors did not keep tobacco manufacturers from distinguishing their products by using other distinctive signs. The restrictions on the trade mark right caused by the Directive did in fact correspond to an objective of general interest pursued by the Community and did not constitute a disproportionate and intolerable interference, impairing the very substance of that right. 145 The claimants also maintained the infringement of Article 20 of the TRIPs Agreement, which provides that use of a trade mark in the course of trade is not to be unjustifi ably encumbered by special requirements such as its use in a manner detrimental to its capacity to distinguish the goods or services of one company from those of its competitors. The Court ultimately dismissed this argument, as the TRIPs Agreement does not have direct effect in the Community legal order. 146 Had the Court had the competence to adjudicate the claim, it would probably have rejected it. Indeed, Article 20 of the TRIPS Agreement states that ' [t]he use of a trademark in the course of trade shall not be unjustifi ably encumbered by special requirements, such as use with another trademark, use in a special form ' (emphasis added). A contrario , it may be held that if such requirements are justifi able, they may be adopted by national regulatory authorities. Accordingly, Article 20 of the TRIPS Agreement would present no obstacle to the requirement to print large health warnings on cigarette packets. 147 The ECJ decision fully conforms to the trade mark protection rationale, which is to enable purchasers to know the origin or quality of the goods, thereby protecting the public from fraud and deception. 148 As light cigarettes are as harmful as regular cigarettes, the use of descriptors such as light on tobacco product packaging would mislead smokers to believe that these products were less harmful than others. In this sense, public health considerations would help overcome the dysfunctions of the trade mark system, especially when it is used excessively and contrary to its rationale.
In a recent case, 150 the ECtHR concluded that trade marks are protected by the property right clause of the European Convention's First Protocol. 151 Therefore, the ECtHR's consistent case law on the right to property might provide useful guidance to arbitrators facing expropriation claims, 152 especially with regard to the amount of compensation that should be paid or not paid in case of regulatory measures. In this regard, the ECtHR has stated that the notion of public interest is extensive and that states have a very wide margin of appreciation to determine it. 153 In particular, a very important public interest will weigh in the balance to justify control of the use of property without compensation. In assessing whether a fair balance of public and private interests has been involved, the Court looks at the nature and proportionality of the interference and at the legitimate expectations of the private owners. 154 For instance, in Fredin v. Sweden , the Court held that environmental legislation had a public interest goal to protect nature, and that it was thus proportionate, notwithstanding that there was no payment of market compensation. 155 In Pinnacle Meat Processors Co. v. United Kingdom , 156 the European Commission on Human Rights declared the application inadmissible. The case concerned a regulation aimed at preventing the possibility of contracting the human form of Bovine Spongiform Encephalopathy (BSE) from infected beef. When a law stated that meat extracted from cattle heads could no longer be sold, the applicant companies, which conducted a business which involved de-boning cattle heads, were forced out of business. In evaluating whether there was a fair balance between the protection of the public and private interest, the Commission observed that protecting people against a potentially fatal disease was a pre-eminent interest. Thus, the Commission declared that the applicants ' loss was not expropriation. 157 The European Court of Justice has adopted a very similar approach, ruling that the protection of public health is a general interest which can justify even substantial adverse consequences for freedom of trade and property rights. For instance, in his Opinion in the Booker Aquaculture and Hydro Seafood case, Advocate General Mischo stated that regulations requiring the destruction of fi sh affected by a disease do not constitute an expropriation but a case of control of the use of goods. 158 Consequently, it was held that the measures, even without recognizing a right to compensation, did not constitute a disproportionate and intolerable interference with the right to property. 159 With specifi c regard to tobacco products, in the Swedish Match cases 160 the ECJ recognized that the prohibition of the marketing of tobacco for oral use restricted the freedom to pursue a trade, 161 but stressed that such a regulation was intended to protect a high level of health which is an objective of general interest. 162 The case concerned a Swedish manufacturer of tobacco products for oral use, called snus , who wished to sell these products in the United Kingdom. In parallel, a German trader wanted to import snus into Germany and place them on the German market. Both activities were prohibited by national laws in accordance with a 2001 directive. 163 The two companies thus brought actions against the decisions taken by national authorities before the English court and the German court respectively, claiming that the Directive breached several principles of Community law. Both courts referred a number of questions to the Court of Justice for a preliminary ruling.
The ECJ considered that in the exercise of the power conferred by Article 95 of the EC Treaty, the Community legislature has to adopt a high level of health protection. As scientifi c evidence has shown that tobacco products for oral use can cause cancer of the mouth, and these products contain nicotine which is addictive and toxic, the Court held that the legislature was fully entitled to prohibit the commercialization of these new products. Further, the Court noted that the legislature had already explained the reasons for the ban in a previous 1992 Directive, 164 noting that tobacco products for oral use were particularly attractive to young people. Thus, the measure was deemed to be necessary and appropriate. An almost identical approach was adopted by the United States Supreme Court in Austin v. Tennessee . 165 In this ancient case, the Court held that the regulation of cigarette sales fell within the powers of the states: ' [w]ithout undertaking to affi rm or deny their evil effects, we think it within the province of the legislature to say how far cigarettes may be sold or to prohibit their sale entirely . . . and there is no reason to doubt that the act in question is designed for the protection of public health ' .
In conclusion, as trade marks are not mere property rights, but also serve a social function related to consumer protection, certain regulatory measures may be considered as intrinsic limits or natural boundaries of these intellectual property rights, rather than exceptions to the rule.
Systemic Interpretation
If looking at the object and purpose of the treaty does not help, another criterion of treaty interpretation requires adjudicators to take into account ' any relevant rules of international law applicable in the relations between the parties ' . 166 As stated by Sinclair, pursuant to Article 31(3)(c), ' [e]very treaty provision must be read not only in its own context, but in the wider context of general international law, whether conventional or customary ' . 167 As the International Court of Justice recognized in its advisory opinion on Legal Consequences for States of the Continued Presence of South Africa in Namibia , an adjudicator's interpretation cannot remain unaffected by subsequent developments of law and ' an international instrument has to be interpreted and applied within the framework of the entire legal system prevailing at the time of interpretation ' . 168 Coherently, with regard to the governing or substantive law to be applied in investment disputes, while only some BITs make reference to international law, NAFTA expressly requires that ' [a] Tribunal established under this Section shall decide the issue in dispute in accordance with this Agreement and applicable rules of international law ' . 169 According to Article 38(1)(b) of the Statute of the International Court of Justice, the sources of international law include international conventions and international customs, as well as general principles and, as a subsidiary means of interpretation, judicial decisions and the teachings of the most highly qualifi ed publicists of international law. 170 of institutional density. 171 As all these organizations receive almost worldwide consensus, a broader perspective of the legal environment which surrounds a given dispute should be adopted in investor -state arbitration. If WTO law is duly taken into account in interpreting investment treaties, conceptually there is no reason to object to the consideration of other treaty regimes. In this sense, arbitrators should acknowledge their responsibility for the charting of the contours of international law norms and, more broadly, as cartographers of the international legal order. 172 If arbitral awards are referred to as persuasive precedents, then arbitrators must realize their determinant role not only with regard to the individual dispute but also with regard to the possible infl uence that their reasoning may have on subsequent arbitral panels.
173
C Confl ict Clauses
Having analysed the ex post approach to the interplay between public health regulation and trade mark regulation in international investment governance, it can be asked whether an ex ante or legislative approach might be envisaged. In general, public health goals are more directly achievable through the political process than through litigation. 174 For instance, at the European level, the Treaty Establishing a Constitution for Europe expressly referred to tobacco regulation. 175 Although the Constitution never came into force, it paved the way for the Treaty of Lisbon, 176 which similarly includes a provision on tobacco control. 177 Should certain public health regulations be treated as an exception to the international investment rules, so that investment can be more easily restricted? Should certain sectors or products be excluded tout court from investment treaties?
With regard to the fi rst question, setting up an exception to investment protection for the tobacco trade would be a feasible option. This approach has already been adopted in the context of the US -Vietnam Free Trade Agreement, which excludes tobacco from its tariff regulation and reduction scheme. 178 In parallel, investment treaties might exclude the tobacco trade from their scope of application. According to the exemption, if an investor invokes dispute settlement to investigate any action taken by the state under this provision, an arbitral tribunal will not have jurisdiction.
Should investment treaties recognize the need to promote public health objectives? Theoretically, there is no need for such a specifi c provision, as protecting public health is a traditional police power of a given state. However, as the concept of expropriation in investment agreements is very broad, a detailed provision clarifying that public health measures in conformity with international standards would not be considered as a measure tantamount to expropriation would help arbitrators to issue consistent decisions.
At a preliminary phase, given that in the interpretation of investment treaties particular attention is given to the object and purpose of the Treaty as expressed in the Preamble, 179 it will be important for policy makers to ensure that investment treaties recognize not only the importance of a favourable investment climate, but also the prerogative of states to regulate in the public interest, as well as the importance of other policy goals, such as public health. In this sense, the US Draft Model BIT states in its Preamble the ' importance of providing effective means of asserting claims and enforcing rights with respect to investment under national law as well as through international arbitration ' and the desire ' to achieve these objectives in a manner consistent with the protection of health, safety, and the environment, and the promotion of internationally recognized labor rights ' (emphasis added). In parallel, some recent Economic Partnership Agreements concluded by the European Community include a specifi c provision on sustainable development, affi rming that this principle is to be applied and integrated at every level of the economic partnership. The Parties also understand this objective as a commitment that ' the application of this Agreement shall fully take into account the human, cultural, economic, social, health, and environmental best interests of their respective population and of future generations ' . 180 
Conclusions
Public health or salus publica lies at the very heart of state sovereignty, as the basic duty of government is maintaining and enhancing the well-being of its people. 181 As one of the conceptual pillars of trade mark law is exactly consumer protection, prima
